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I. Certificate of Merit

a. Unconstitutional in multiple states

In June of this year the Oklahoma Supreme Court ruled in Douglas v. Cox Retirement
Properties, Inc. that the state’s newly enacted “certificate of merit” law is unconstitutional.
The court called the requirement "an unconstitutional burden on accessing the courts."

This should come as no surprise. Other courts have ruled these certificates unconstitutional.
In 2009, the Washington State Supreme Court struck down the state’s "certificate of merit"
law in the case of Putnam v. Wenatchee Valley Medical Center saying it, "unduly burdens the
right of access to courts” and violates the separation of powers. High courts in Arkansas

and Ohio have made similar rulings, all reasoning that the laws interfere with access to
courts or violate precepts like “separation of powers” or “equal protection.”

b. Costly, unnecessary regulation

So-called certificates of merit would hinder patients who have been seriously injured by
medical negligence from discovering and documenting evidence they need to make their
cases in court. This proposal is completely unnecessary for lowa. It creates an unwarranted
level of bureaucratic red tape and it does nothing to reduce dangerous and costly medical

errors.

Under current Iowa law, an injured patient’s attorney is already required to name a
medical expert, within 180 days of filing suit, who will testify at trial that the defendant(s)
violated the applicable standard of care. If an attorney fails to meet this requirement the
case will be dismissed. And if an attorney does file a truly meritless case then he/she is
subject to sanction, can be ordered to pay the defense legal costs, and could even lose
his/her law license (Rule 1.413). lowa has numerous approaches to stave off meritless
lawsuits, and they work.

Injured patients already face an enormous costs barrier to pursuing a case in court. Much
of this cost is associated with fees for expert witnesses. Certificates of merit would only add

to this cost burden.

A new certificate of merit bureaucracy would thwart many legitimate medical negligence
claims and do absolutely nothing to make patients safer. A recent study published in the
Journal of Patient Safety found that more than 210,000 people die every year because of
preventable medical errors. The best way to cut down on malpractice lawsuits is to
eliminate these errors, not limit the rights of people who have been injured.



II. Expert Witness Limits

a. Excess litigation costs

Information provided later in this packet will show that the number of medical malpractice
case filings in lowa has been steadily declining over the last several years. A large
contributing factor to this decline is the cost of litigation - it is simply far too expensive for
some injured patients to bring suit against the negligent medical care provider(s), unless
the injuries are especially egregious.

One of the largest costs associated with a medical malpractice action is the expense of
expert witnesses, but not necessarily the plaintiff's own experts. The injured patient and
his or her attorney have a measure of control over their own expert witness costs - they
can decide who the expert is, where the expert comes from and how many experts they
decide to call to testify at trial. Due to the fact that a vast majority of medical malpractice
cases are taken on a contingency fee basis, the injured patient’s attorney is fronting the
costs for these fees with no guarantee as to when, or if he/she will be paid. Most plaintiffs
attorneys will call as few expert witnesses as possible so as to keep the costs down for their

client.

It is routine, however, for defense counsel to hire far more experts in most cases. Then, if
the plaintiff wants to depose those witnesses prior to trial in order to determine what their
testimony will include, the injured patient must incur those costs. Not deposing the witness
would put them at a huge tactical disadvantage, therefore attorneys are loath to take the
risk of not deposing the witness in advance. Limiting the number of expert witnesses each
side is allowed to call would lead to much lower litigation costs and a level playing field.

b. Unlevel playing field

Imagine watching a sporting event where one team was allowed to have three more
players than the opposing team. Obviously, that would be unfair. That is a situation that
injured patients and their attorneys find themselves in everyday across lowa when it
comes to medical malpractice actions. Defendants and their insurance companies routinely
call several more expert witnesses in a medical malpractice case, simply because they have
the financial resources at their disposal to do so, while the plaintiffs do not. Juries
undoubtedly look at such a situation and wonder if the plaintiffs’ cases are in some way
deficient because they do not have as many experts testifying on their behalf. As argued
above, limiting the number of experts that can be called by each side to an equitable
number will not make it easier to sue, but will make it far more equitable for those who do.



III. Deadly Preventable Medical Errors on the Rise

a. Preventable medical errors now third leading cause of death in US.
Here is a recent essay published in Forbes magazine by Leah Binder, President & CEO of the
Leapfrog Group, a national nonprofit that rates hospital quality and safety.

Stunning News On Preventable Deaths In Hospitals
By: Leah Binder

In 1999, Americans learned that 98,000 people were dying every year from
preventable errors in hospitals. That came from a widely touted analysis by the
Institute of Medicine (I0M) called To Err Is Human. This was the “Silent Spring” of the
health care world, grabbing headlines for revealing a serious and deadly problem that
required policy and action.

As it turns out, those were the good old days.

According to a new study just out from the prestigious Journal of Patient Safety, four
times as many people die from preventable medical errors than we thought, as many

as 440,000 a year.

Back in the old days, the IOM experts had very little concrete information to use in
estimating the extent of killer errors in hospitals. But with innovations in research
techniques led by Dr. David Classen, the Institute for Healthcare Improvement and
others, we now have more tools to tell us where the bodies are buried.

With these latest revelations, medical errors now claim the spot as the third leading
cause of death in the United States, dwarfing auto accidents, diabetes and everything
else besides Cancer and heart disease. Harvard'’s Dr. Lucian Leape, the father of the
patient safety movement and one of the experts behind the original IOM report, says
the numbers in this new study should supplant the IOM estimates from 1999. That
means hospitals are killing off the equivalent of the entire population of Atlanta one
year, Miami the next, then moving to Oakland, and on and on.

These people are not dying from the illnesses that caused them to seek hospital care in
the first place. They are dying from mishaps that hospitals could have prevented. What
do these errors look like? The sponge left inside the surgical patient, prompting weeks
of mysterious, agonizing abdominal pain before the infection overcomes bodily
functions. The medication injected into a baby’s IV at a dose calculated for a 200
pound man. The excruciating infection from contaminated equipment used at the
bedside. Sadly, over a thousand people a day are dying from these kinds of mistakes.

Ifyou aren’t alarmed enough that our country is burying a population the size of
Oakland every year, try this: you are paying for it. Hospitals shift the extra cost of
errors onto the patient, the taxpayer and/or the business that buys health benefits for



the infected patient. My nonprofit, which provides a calculator of the hidden surcharge
Americans pay for hospital errors, finds most companies are paying millions or even
billions of extra dollars for the cost of harming their employees.

And our estimates are likely conservative. A study a few months ago in the Journal of
the American Medical Association found that employers paid $39,000 extra every time
an employee suffered a surgical site infection. That’s enough money to create a good
job. Instead, it's rewarding a hospital for creating an infection.

Hospital industry leaders will tell us that reducing errors is extremely difficult because
hospitals are complex places with very sick clientele. To prevent errors every person
who works in the hospital has to follow rules precisely, and systems have to function

properly.

These leaders are correct; it is hard for hospitals to be safe. But there’s little excuse for
this record of abject failure, and the misery and death of millions. In the dozen years
since the IOM report, a plethora of research and case studies have emerged with
proven strategies for improving hospital safety. The hospitals that put a priority on
safety and use these proven techniques show results, and their patients are safer.
Those that minimize the importance of patient safety kill more of their patients. As a
result, in our Hospital Safety Score program grading hospitals on the extent of their
errors, we see enormous variation, with some hospitals showing real progress while
others — often in the same region or neighborhood — riddled with errors, many of
them deadly.

The reason many hospital leaders fail to put a priority on safety is that we as a country
haven’t forced them to do so. On the contrary, we haplessly pay them for these errors.
We tolerate hospital lobbyists insisting on hiding their error rates. We fail to insist on
safety when we choose where to seek care or when we put together our business’
health benefits. When we don’t demand safety, they don’t supply it.

It’s time for Americans to make clear to hospitals that they must earn our business,
and our trust, and we will not pay with our lives for their failure to act.



IV. Liability Climate in Iowa

a. Medical malpractice case filings
Over the last decade case filings for medical malpractice lawsuits have dropped by half. See
the graph below for the trend in total medical malpractice cases filed statewide each year.

Medical Malpractice Case Filings Statewide
2002 |e—— 335
20083 bb——rrrroe— ——— 245
2004  f—" . 237
2005 p— . 238
2006 262
2007 : — 201
2008 — . . 168
=803 $ Lrd Source: Office of
2010 174 (IA) State Court
2011 187 Administration
2012 | - 159

b. Medical liability insurance rate trends
Premiums charged by lowa’s top medical malpractice insurer, MMIC, have held steady for
five years after declining earlier. Here are base MMIC premiums for lowa doctors in three

specialties:

Medical liability insurance rate trends

e=i==(bstetrics/gynecology  “@=General Surgery Internal Medicine

Source: Medical Liability Monitor
& Des Moines Register

6401768l 6530 5953 5,953 5,953 5,053 5,953

2005 2006 2007 2008 2009 2010 2011 2012




As you can see lowa medical care providers face very few actual lawsuits, and their liability
insurance rates are among the lowest in the country.

The lowa Medical Society (IMS) touts this fact on its physician recruitment website,
www.practicewothliving.org. IMS writes:

According to Medical Liability Monitor, lowa has some of the lowest liability rates in
the nation. The statistics tell it all - lowa has an excellent liability climate...

c. Ul College of Medicine survey

Governor Branstad and others have claimed that [owa's liability climate has hindered
Iowa’s ability to recruit and retain medical care providers. The evidence shows that the
exact opposite is true. That's why the editor of the Medical Liability Monitor said the
governor’s claim, “doesn’t stack up with the reality of the situation.”! As mentioned above,
the lowa Medical Society touts lowa’s medical liability rates and liability climate as a
recruiting tool.

Furthermore, a study by the University of lowa College of Medicine (“Physician Relocation
Study” - 2010) showed that lowa medical care providers are not leaving the state for
medical liability reasons. The College of Medicine surveyed three-fourths of all the
physicians who left lowa between 2007-2008. Of the 220 physicians who completed the
survey, just one of them cited “professional liability” as a major reason for leaving. (SEE
ATTACHMENT)

V. Medical Negligence in the News

a. Recent news stories related to medical negligence
(SEE ATTACHMENTS)

b. Recent newspaper editorials related to medical negligence
(SEE ATTACHMENTS)

1 Tony Leys, “Malpractice lawsuit claim rejected,” Des Moines Register, February 7, 2013.
- Article attached to study.



Ul College of Medicine survey
“Physician Relocation Study”
December 1, 2010

Attachment is page 27 of study, entire study can be found at:
http://www.idph.state.ia.us/[DPHChannelsService /file.ashx?file=AE
ABAF64-E1AF-4DC3-AF09-24559AC3A7AA
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Recent news stories related to medical negligence
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The Des Moines Register | Metro Edition

MEDICAL Malpractice insurance costs

Premiums charged by lowa's top medical malpractice insurer,
Cominued from Page 1A MMIC, have heid steady for five years after declining earlier.
Here are base premiuns for lowa doctors in three specialties:

and day” snid Matray, 350000

;l;! lives mrh(‘:‘.hlnﬁ T .
example, noti g

thut many obstetriciansin ¥ Cbstetricvgynacology
his state pay much more 40.000 : | General wrgery

than §100,000 per year for o #internal medicine.

$6530 eruesna$5,95 -oeemenn
About two dozen states 2005 2006 2007 2008 2009 2010 2011 2012
and the Source Wedial Lisbil 7 Morvior
abould joi
~mvj='ﬂuh-wum Lawsuits 200 EEEERERGE ISANEE )
ity to

harming our ability 2003 BERERSSI 205
reruit and con aoc. 9ToP BY half S
tors” Bransusd saidinhi Merel the 200 IEMREENIRENNN 2
Condition of the State numberof medical 2905/ Eo]
speech  last  month, malpractice lowsuits 2006 MRUIRREREIN 22
*.. These are sensible re-  filedinlowa by ywa. 2007 201
forma. We know that they 2oos SRS

work because the states

that have these laws have

. doctors and lower

1 T mGETEL

m'l national sur-
vey indicates that mal-
insurance

to $7,000 T year
dmlmdncw’:m
“The difference be-
tween Jowa and a state
like Minnesota, where itis
less costly 1o
pra:l?:c:hm.ilmm.
cor-
tificate of merit

ids, said plain-
adopted by Minnesota,” tiffs’ lawyers are hesitant
Albrecht wrote, 1 file medical malprac- LO

H
E

E
g
i
1

lowa doctor group
touts situation here  tend to be very sl

i

Is
f
.lg

b
i
;
i3
i
i
%%

|

]
]
&E’E‘
51

{ specific malprac-

i
HE
EEE

%;l‘
|
fgg
%
i

H
+H
i

b
gE
L

ga

E

I

itk
FRRETETE
§§§§§%§§
Flazefer
i

Henningsen sald there
is no need to have an inde-




Schelley Sanders talks abotit her expe-

Pain and suffering

Woman’s medical nightmare is argument
_agamst malpractice caps, lawyers say

By Trish Mehaffey
The Gazette

chelley Sanders went into

-a Davenport hospital on

her 35th birthday in 2003
to have her fallopian tubes tied,
a relatively simple procedure,
but a surgeon’s mistake almost
killed her. .
" That near-death experience
and her resulting poor health,
some Iowa attorneys said, make
the case against capping the ,
damages patients can receive in
medical malpractice cases.

During her surgery, Sanders’

-surgeon unknowingly punc-
i tured two holes in her bladder.
‘He ignored her complaints of

riences after a doctor's mistake during: :horrible, abnormal pain and

surgery left her with years of complica-
tions and more than $1 million in bills.

sent her home, where she devel-
oped sepsis, a life-threatening

infection that affects the entire .

body.

She then developed a flesh-
eating virus from the medi-
cations to fight the infection
and lapsed into a “locked in”
state for several months. She
couldn’t move, she couldn’t
speak, she had no muscle con-
trol. She could communicate
only with her eyes. .

She spent five and a half

months in the hospital. She had

to learn to walk and talk again.

" Her medical expenses totaled

$1.9 million.
- Now 42, she will never fully
recover. She can’t sit or stand

~ for long periods of time, and

she can never work again. She

»> MALPRACTICE, PAGE 1A

W e

Cliff Jette photos/l‘ho Gazette‘
Schelley Sanders dlsplays materials at her Moline, [lll., home that were prepared fnr the malprantica suit against her

doctor. Among them'is a photo of her during her extended stay in intensive care following a dactor s error during a

- routine surgery in 2003.
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had worked as a bank teller
and receptionist to support her-
self and her two sons after two
divorces. She is heavily medi-

* cated for chronic pain — more
than 20 pills a day that make
her tired and sluggish.

Sanders, who lives in Mo-

" line, 1., sued her doctor in 2004
and settled for a confidential
amount last April 1. If she
hadn’t received the settlement,
she said, she would be home-
less or living in public housing.

Cedar Rapids lawyer Tim
Semelroth, a past
president of the
Towa Association
for Justice, said if
Iowa had malprac-
tice caps, Sanders
could never pay
for the medical
treatment she re-
quired.

Iowa doesn't

" have malpractice
caps, but Semel-
roth said the in- .
surance industry has pushed
since the 1970s for such caps
during economic downturns.

Iowa hasn't enacted the
caps, he said, because past
governors, like Robert Ray and
Tom Vilsack, had enough “real-
world legal knowledge” to rec-
ognize that caps don't improve
the quality of health care.

“Caps on quality-of-life dam-
ages are a sham cure,” Semel-
roth said. “History shows caps
don't lower insurance rates
for doctors. Caps don’t lower
insurance rates for patients,
Caps just make more money for
insurance corporations..That
is why caps get proposed every
time the insurance industry
loses money in the market.”

Study looks at caps.

Semelroth cites a study re-
leased by the Iowa Association
for Justice and conducted by
the American Association for
Justice — a state and national
organization of trial lawyers
who work to strengthen the
justice system — that shows -
malpractice insurer profits are

24 percent higher in states with

caps on malpractice damages
than in states without the caps.
The study, using data from
the National Association of
Insurance Commissioners and
company annual statements,

On the Net

Find the complete lowa

Association for Justice

study at www.lowajustice.
org/1A/

found that, in 2008, the average
profit of the 10 largest medical
malpractice insurers was high-
er than 99 percent of Fortune
500 companies.

In states with caps, the study
found, insurance companies
took in 3.5 times more in premi-
ums than they paid out in 2008.
In contrast, insurers in states
without caps took in just over
twice what they paid in claims,
the study found.

Semelroth'said he found 27
states have capped quality-of-
life damages in medical mal-
practice cases. The average cap
that gets proposed is $250,000,

. but that can vary by how each’

state implements them, Semel-
roth said.

Texas, for example, usesa
graduated cap, where an in-

" jured patient can seek $250,000

from a health-care provider
and $250,000 from health-care
centers.
The study also found no

correlation between the cost
of malpractice premiums and
health insurance premiums.
Maine, for example, has the
ninth-lowest malpractice pre-
miums but the fourth-highest
health insurance premiums.
Nevada has the third-lowest
health insurance premiums but
the ninth-highest malpractice
premiums, despite having a
malpractice cap for eight years.

. Jowa has the fifth-lowest
medical malpractice premiums
and the 13th-lowest health in-

. surance premiums, according

to the study.

- Libby Lincoln, general
counse] for Midwest Medical
Insurance Co. in Minnesota,
with a branch office in West
Des Moines, said nobody can
argue the insurance company
profits cited in the study, but it
doesn’t show the entire plcture

_she said.

The study, she said, looks
only at the amount paid out
on claims. It doesn't show the
reserve funds that an insur- .
ance company has to show
on its books to cover claims.
She said the study also doesn't

Cllff Jotte/The Gazette
Schelley Sanders of Mollne, lIl,, looks at a nurse's note that was prepared

for her malpractice sult, after a doctor's mistake during a routine surgery
left her with permanent medical complicatfons and more than $1 million In

bills.

show how much it costs the in-

‘fee, usually one-third to 40 per-
surance carriers for defending cent of the settlement.
these claims. Larry Helvey, a Cedar-Rap-
Midwest Medical and many  ids lawyer and an emergency
other insurance carriersare ~ ° room doctor at St Luke's Hos-
partly owned by the policy pital, believes malpractice caps

holders — the doctors who are

are a bad idea. It's not fair, he

insured. Midwest is 60 percent argues, toputa
owned by physicians. blanket cap on
“Any unanticipated profits . patients who are
are returned to the-policy hold- victims of mal-
ers,” Lincoln said. “Since 1995, practice.
over $25 million was returned “Some are dis-
to holders.” i abled for life, and
. % there’_s pain and
Arguments against caps re— %ueiifermsagg}}ife,"
Semelroth said patientslike - Helvey  dorvt hnow how
‘Sanders would be hurt by such  St. Luke's otla oo
caps, and it would be difficult Hospital ER Ythatl')' D
for attorneys to represent them doctor Helviw. dlso e
because such cases are ine- Btiare ergédl cal di
lcioul;utg’mg and expensive to rector ::1 gthLuke’iltlamergency
room, e's in the unique
bﬁmﬁgﬁ;ﬁe f:gég: position of being a doctor and a
casegto trial is $50 00% and lawyer. He said he would preéfer
Cuipladin + reform to make medical mal-
sometimes reaches twice that ractice insurance more like
amount, Semelroth said. That ga.?insurance
. amount doesn’t include the “It would bé more fair.”
“time of the attorneys, just the Helvey said. “You run into
cost of hiring medical experts bt 6ar. and you pay
and collecting evidence. _  ghataver the damages are to
Semelroth said they receive repair it. Wouldn't that make
ab;]ut SO?icalés : ﬁy’lear l:'lelatln;c! t? moresenge?”
malpractice but file only abou
10 to 15 because of the expense dogtggev!;:mulg ﬂﬁé:ﬂl:r:slr]nost
and merit of the cases. and ifthey make a mplsgke
“If we made a habit of fil- but t%g'insurszrmc:e companies ?
Ing medical malpractice cases  yons et them and their law-
without merit, we would quick- ers won't et them.”
1};1 %o bankrupt,” Semelroth ¥ .
said. TR
Attorneys who win malprac- SIIHI\'IIIE
tice cases receive a contingency Sanders said she suffers

practlce caps in lowa

daily from the long-term effects

| ofa doctor's mistake.

“I'm deaf in one ear and
have partial hearing loss in the
other,” she said Monday as she
sat, wrapped in a-blanket, on
the couch in her Moline home.
“I could totally lose my hearing

I someday. I have pain all the

time. I also have a blood clot
in my left leg. My lungs have
collapsed, and I have to have

@s oxygen when I sleep. I have
@ limited muscle control and
i movement in my left foot.”

Sanders wrapped the blanket
around her a bit tighter as she
talked about being diagnosed in
2008 with ovarian cancer. She.
had a hysterectomy and went
through chemotherapy, but
the cancer came back last year,
She is currently going through’
chemo again,

The doctors told Sanders -
that farther surgery is too

_ Michael Bush, the
Davenport attorney who
represented Sariders in her
medical malpractice lawsuit :
against Dr. Dennis Xeureb, who
is now retired, said malpractice
caps are unfair to patients like
Sanders.

“It's a miracle she survived,”

‘Bush said. “The $1.9 million in

medical expenses doesn’t even
include the ovdrian cancer. An
oncologist said nobody knows
what causes ovarian cancer,
but based on numerous studies,
all the scarring and over 80 X-
rays put Sanders at high risk.”
Sanders said she is

* determined to survive.

. “When they gaveme 10 .
exercises to do, I would do 20,”
she said. “ I didn’t listen to
those who said (you) can’t.”

Sanders said she is thankful
Towa didn’t have malpractice *
caps when she sued, given
that the final award was large
enough to cover the majority
of her medical expenses, allow
her to have a home and send
her two sons to college this
year.

“Doctors can’t do this and
get away with it,” she said.
“T've forgiven my doctor a long
time ago, but it helps that he's
no longer practicing. They have
to look at human life and figure

- it's worth something. This took

everything from me.”

B Comments: (319) 398-8318;
http://justobserver.wordpress.com/;
trish.mehaffey@gazcomm.com




Recent newspaper editorials related to medical negligence
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Support justice for victims of medical negligence
Written by Martin A. Diaz - Mar. 07,2013

The push is on to take rights away from patients who have been devastated by medical negligence ("Time to stop the practice of
defensive medicine"). Before we go down that road, let's consider the human side of this issue.

The story of a child's life almost always begins with the joy and optimism that comes with an expectant birth -- a baby shower
full of presents, balloons, cake, hugs and excitement. There is tense anticipation leading up to labor and delivery. We cannot wait
for the blessed event.

New life is supposed to begin in the arms of mom and dad, but here's a story that turned out tragically different. This life begins
in the hospital Neonatal ICU, where the baby lies on a warmer with tubes and beeping machines keeping him alive. This baby is
distressed, discolored, he has a misshapen head and he is struggling to survive.

His mom's obstetrician chose to excessively and unnecessarily use the drug Pitocin, a synthetic pharmaceutical used to mimic the
natural hormones released by a mother during labor. This error in judgment resulted in a dysfunctional 28-hour labor that ended
disastrously for the child.

Pitocin is intended to help initiate labor, under limited circumstances, when it won't happen naturally. In this case it was used
dangerously and improperly to rush along labor. This caused labor contractions that were too fast and too severe. The pressure
from these unnaturally severe contractions harmed the baby, and damaged his brain. The mother brought a legal claim of medical
malpractice and received a just settlement. This legal claim allows the parents to afford extensive lifetime care for their child, and
it's likely to deter similar tragedies in the future.

Unlike most children, this son's milestones won't be about rolling over, sitting up, crawling, walking and talking. They will be
about life-long physical therapy, permanent disability, and a never-ending procession of doctors, specialists, and home health
care aids. Thanks to our civil justice system, this child will receive the full range of care needed to realize his severely limited
potential, but it should never have come to this. Like so many medical errors, this was entirely preventable.

As an attorney, I represent families whose lives have been broken, sometimes ended, by preventable medical errors. The parents
in this story are from Iowa City and they're clients of mine. Like so many Iowans I represent, they will be haunted by a medical
error nightmare that never ends.

To be sure, most medical providers are very good at what they do. That is especially true here in Iowa City. But when medical
providers make bad choices that harm or kill their patients, and the evidence shows their care was substandard, they should be

held accountable.

The Institute of Medicine found that up to 98,000 Americans die every year from preventable medical errors in hospitals alone,
including way too many Iowans. When you read about Iowa medical providers pushing lawmakers to give them less
accountability by blocking lawsuits -- so-called "medical liability reform" -- think about the lives that are irreparably shattered
because of preventable medical errors. We need more accountability in the medical profession, not less.

Going to court is no picnic for anyone involved, but sometimes it's the only way to get justice. Medical providers hold our lives
in their hands. To improve the quality and safety of health care for all of us, we need to make medical providers more
accountable, not less.

Martin A. Diaz, an lowa City attorney, represents Jowans who have been injured by medical malpractice. Contact him at
marty @martindiazlawfirm.com.
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Patients deserve efficient process

By Pressley Henningsen

March 6, 2013

In a Feb. 27 guest column, Dr. Steven Jacobs, a member of the lowa Medical
Society board of directors, discussed medical malpractice reforms. He
claimed the current system is costly and inefficient. Attorneys like me who
represent victims of medical errors do think our system can be improved.

[
!

Our group, the Iowa Association for Justice, offered a legislative compromise
two years ago to impose reasonable limits on the number of experts both
sides use in a lawsuit. Experts often charge upward of $1,000 per hour, and
some defendants hire 5-10 experts to defend a single lawsuit. This is easily
the biggest driver of litigation costs for both sides. The IMS rejected this
cost-saving measure.

IA] also agrees that cases drag on far too long, leaving both sides in legal
limbo. Civil cases are routinely delayed because of insufficient funding for
the courts, not because of flaws in our laws. When judges are understaffed,
they put off civil cases to process criminal cases, as they are constitutionally obliged to do. Every year our
group fights for adequate court funding. We helped Justice Not Politics produce a video on this topic that you
can watch at www.WeSupportlowaCourts.com.

The reforms Jacobs supports would actually make our system more costly and less efficient.

Certificates of merit add a layer to the process for injured patients, adding time and costs. Screening panels
create a whole new bureaucratic process that replaces citizen jurors with unelected bureaucrats. Jacobs
highlighted Maine for effective screening panels. Not according to the Chief Justice of the Maine Supreme
Court, who called their panels, “a cumbersome process with unpredictable results that cost both the plaintiffs
and defendants money and time in a way that was not intended by the Legislature.”

It’s no wonder multiple states have abandoned certificates of merit and screening panels because they were
either grossly ineffective or patently unconstitutional.

Over the last decade, medical malpractice lawsuits in lowa have fallen by half. Liability insurance premiums
for lowa medical providers have also gone down and are among the lowest in the nation. Meanwhile, the
Institute of Medicine estimates that some 98,000 Americans die each year from preventable medical errors,
including way too many lowans.

If the IMS was interested in improving the process, it would push for more judicial branch funding and
common-sense limits on trial testimony. It would commit time and energy to reducing medical errors.

The system already favors medical providers. We shouldn’t make it more difficult for the patients they harm
to seek accountability.

Pressley Henningsen, a Cedar Rapids attorney, is president of the lowa Association for Justice. Comments;
phenningsen@fightingforfairness.com.

http://thegazette.com/2013/03/06/patients-deserve-efficient-process/
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